United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 







BRIEF FOR APPELLEE AND JOINT APPENDIX 


©niteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 



Lewis A. Johnson, Alias Lewis A. Kalap, appellant 

v . 

W. Bruce Matthews, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


GEORGE MORRIS FAY, 

United States Attorney, 
JOSEPH H. HOWARD, 

Assistant United States Attorney, 
RICHARD M. ROBERTS, 

Assistant United States Attorney, 

Attorneys for Appellee . 





INDEX 


i 


Counterstatement of the case_ 

Statutes involved_ 

Summary of argument_ 

Argument: 

I. There was no need to hear oral testimony in the trial court as 
the petitioner did not allege facts which, if true, would have 

entitled him as a matter of law, to release from restraint_ 

Conclusion_ 

TABLE OF CASES 

Biddinger v. Comm’r. of Police, 245 U. S. 128_ 

Collins v. Traeger, 27 F. 2d 843 (C. A. 9)... 

Com-pton v. Alabama, 214 U. S. 1_ 

Drew v. Thaw, 235 U- S. 432_ 

Dye v. Johnson, No. 332 this term_ 

EUison v. Splain, 49 App. D. C. 99, 261 Fed. 247_ 

Ex parte Reggel, 114 U. S. 642_ 

Glucksman v. Henkel, 221 U. S. 508_ 

Hale v. Crawford, 65 F. 2d 739 (C. A. 1), cert, den., 290 U. S. 674__ 

Hyatt v. Corkran, 188 U. S. 691_ 

Illinois ex rel McNichols v. Pease, 207 U. S. 100_ 

Johnson v. Dye, 71 F. Supp. 262_ 

Lee Gim Bor v. Ferrari, 55 F. 2d 86 (C. A. 1)_ 

Lee Won Sing v. Cottone, 74 App. D. C. 374, 123 F. 2d 169_ 

Levy v. Splain, 50 App. D. C. 31, 267 Fed. 333_ 

Munsey v. Clough, 196 U. S. 364_ 

Pearce v. Texas, 155 U. S. 311_ 

Raftery ex rel Huie Fong v. Bligh, 55 F. 2d 189 (C. A. 1)... 

Riley v. Colpoys, 66 App. D. C. 116, 85 F. 2d 282_ 

Roberts v. Reilly, 116 U. S. 80__ 

Strauss, In re, 197 U. S. 324___ 

United States ex rel Austin v. Williams, 12 F. 2d 66 (C. A. 5)_ 

United Stales ex rel Brown v. Cooke, 209 Fed. 607, dismissed, 238 TJ. S. 

613..... 

Watts v. Splain, 51 App. D. C. 129, 277 Fed. 335. 

Whitten v. Tomlinson, 160 U. S. 231_ 

Young v. Matthews, 174 F. 2d 35 (C. A. D. C.)_ 


Pag* 

1 


3 

5 


4 

5 

4 

5 
5 
4 
4 

4 

5 

4 

5 
5 
4 
4 

4 

5 
5 
4 

4 

5 
4 

4 

5 

4 

5 
4 


865649 —it 


(I) 


CO to 


































30mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10425 

Lewis A. Johnson, Alias Lewis A. Kalap, appellant 

v . 

W. Bruce Matthews, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOE APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant was apprehended by Federal Bureau of Investiga¬ 
tion agents in the District of Columbia on May 25, 1949, on 
the basis of a warrant having been issued in Georgia. On 
June 7, the appellant was ordered extradited to Georgia by 
Judge Bailey of the United States District Court for the District 
of Columbia. Appellant immediately filed a petition for a 
writ of Habeas Corpus. Judge Pine of the United States 
District Court for the District of Columbia ordered the Writ to 
issue on June 7, 1949, and return to be made on June 8, 1949. 
On June 8,1949, the matter came on to be heard before judge 
Morris. After Judge Morris had heard counsel for the appel¬ 
lant state the grounds upon which the petition for Habeas 
Corpus was based and after interrogation of appellant’s counsel, 
the court ordered the Writ dismissed. Appellant appeals from 
this order. 
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STATUTES INVOLVED 

18 U. S. C. 3182, formerly 18 U. S. 662 (Fugitives from State 
or Territory to State, District or Territory). 

Whenever the executive authority of any State or 
Territory demands any person as a fugitive from justice, 
of the executive authority of any State, District or 
Territory to which such person had fled, and produces a 
copy of an indictment found or an affidavit made before 
a magistrate of any State or Territory, charging the 
person demanded with having committed treason, 
felony, or other crime, certified as authentic by the 
governor or chief magistrate of the State or Territory 
from whence the person so charged has fled, the execu¬ 
tive authority of the State, District or Territory to 
which such person has fled shall cause him to be 
arrested and secured, and notify the executive authority 
making such demand, or the agent of such authority 
appointed to receive the fugitive, and shall cause the 
fugitive to be delivered to such agent when he shall 
appear. If no such agent appears within thirty days 
from the time of the arrest, the prisoner may be 
discharged. 

D. C. Code (1940), § 23-401, provides in pertinent part: 

In all cases where the laws of the United States 
provide that fugitives from justice shall be delivered up, 
the Chief Justice of the District Court of the United 
States for the District of Columbia shall cause to be 
apprehended and delivered up such fugitive from justice 
who shall be found within the District, in the same 
manner and under the same regulations as the executive 
authorities of the several States are required to do by 
the provisions of [18 U. S. C. 3182] * * * . 

D. C. Code (1940), § 23-403, provides: 

Whenever any person shall be found within the Dis¬ 
trict of Columbia charged with any offense committed 
in any state, territory, or other possession of the United 
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States, and liable by the Constitution and lawp of the, 
United States to be delivered over upon the demand of. 
the governor of such state, territory, or possession, any 
judge of the police court of the District of Columbia, 
may, upon complaint on oath or affirmation of any 
credible witness, setting forth the offense, that such 
person is a fugitive from justice, and such other matters 
as are necessary to bring the case within the provisions of 
law, issue a warrant to bring the person so 
charged before the police court, to answer such 
complaint. * * * 

• i 

SUMMARY OF ARGUMENT 

Where the petition on which a Writ of Habeas Corpus is 
issued does not state grounds which, if true, would entitle the 
petitioner to release from custody, the court may dismiss the 
Writ without hearing testimony. 

ARGUMENT 

I 

I 

I 

There was no need to hear oral testimony in the trial court 
as the petitioner did not allege facts which, if true, would 
have entitled him as a matter of law to release from re¬ 
straint 

I 

The question upon which this case turns is whether the 
petition for the Writ of Habeas Corpus contained allegations 
which, if true, would have entitled the appellant to release 
from restraint. The Government has no quarrel with the 
cases cited by appellant which hold that a petitioner cannot 
be denied the opportunity to prove the truth of the allegations 
he makes if those allegations, if true, entitle him, as a matter 
of law, to release from restraint. However, the appellant did 
not make allegations in his petition which, if true, would 
entitle him to release from restraint. 

The remedy for one who desires to oppose extradition is by : 
application for a Writ of Habeas Corpus. The purpose of the 
Writ of Habeas Corpus is to test the legality of the prisoner’s 
detention to determine whether the jailer has jurisdiction to 
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continue to hold him in custody. As long as one who resists 
extradition remains within the asylum state, the legality of his 
detention rests upon the propriety of the extradition warrant 
issued by the governor of the asylum state. The only questions 
which the court may determine upon a Writ of Habeas Corpus 
is whether the detaining papers are in proper order, 1 whether it 
appears from them that a crime has been charged in the de¬ 
manding state, 2 whether the person sought to be extradited is 
the person charged, 3 and, whether he was present in the 
demanding state at the time the crime is alleged to have been 
committed. 4 

Following the theory behind these cases, this Court has held 
in many cases that if the requisition papers are regular on 
their face, the only question open for investigation on Habeas 
Corpus to procure discharge from the extradition warrant is 
whether the person sought was in the demanding state when 
the offense was committed. 5 The Supreme Court of the United 
States has also followed the law as stated above in Biddinger v. 
Commr. of Police , supra. The Supreme Court stated: 

This much however, the decisions make clear; that the 
proceeding is a summary one, to be kept within narrow 
bounds, not less for the protection of the liberty of the 
citizen than in the public interest; that when the extra¬ 
dition papers required by the statute are in the proper 
form the only evidence sanctioned by the Court as ad¬ 
missible on such a hearing is such as tends to prove that 
the accused was not in the demanding State at the time 
the crime is alleged to have been committed; and fre¬ 
quently and emphatically, that defenses cannot be enter¬ 
tained on such a hearing, but must be referred for in- 

1 Compton v. Alabama, 214 U. S. 1; Riley v. Colpoys, 66 App. D. C. 116, 85 
F. 2d 282; Lee Won Sing v. Cottone, 74 App. D. C. 374,123 F. 2d 169. 

1 Ex parte Reggel, 114 U. S. 642; In re Strauss, 197 U. S. 324. 

* Lee Oim Bor v. Ferrari, 55 F. 2d 86 (C. A. 1); Raftery ex rcl Huie Fong 
v. Bligh, 55 F. 2d 1S9 (C. A. 1) ; United States ex rel Austin v. Williams, 
12 F. 2d 66 (C. A. 5) ; and cf. Glucksman v. Henkel, 221 U. S. 508. 

* Hyatt v. Corkran, 188 U. S. 691; Biddinger v. Commr. of Police, 245 U. S. 
128; Levy v. Splain, 50 App. D. C. 31, 267 Fed. 333; Young v. Matthews, 174 
F. 2d 35 (C. A. D. C.). 

* Ellison v. Splain, 49 App. D. C. 99, 261 Fed. 247; Levy v. Splain, supra, 
Watts v. Splain, 51 App. D. C. 129, 277 Fed. 335. 
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vestigation to the trial of the case in the courts of the 
demanding state. 

See also Roberts v. Reilly, 116 U. S. 80; Whitten v. Tomlinson, 
160 U. S. 231; Munsey v. Clough, 196 XJ. S. 364; Illinois ex rel 
McNichols v. Pease, 207 U. S. 100; Drew v. Thaw, 235 XJ. jS. 432. 

In his petition for Writ of Habeas Corpus, appellant did not 
allege that he was not in the jurisdiction of the demanding 
state at the time that the crime was committed. Nor did he 
allege that he was not a fugitive from the demanding state. 

• As these are the only questions to be inquired into when an 
.(Zi-i'&teik fwtion proceeding is the basis of a petition for Writ of 
Habeas Corpus, the lower court did not commit error when 
it dismissed the Writ without hearing testimony. It would 
have been futile for the court to have heard testimony, i 
The case of “ Johnson v. Dye,” 71 F. Supp. 262, cited by 
appellant as authority for a trial court or a court of appeals to 
release a prisoner on a petition for Writ of Habeas Corpus 
alleging violation of petitioner’s constitutional rights by the 
demanding state has recently been reversed by the Supreme 
Court of the United States and remanded to the lower court 
on other grounds i. e., state remedies had not been exhausted.* 
The courts have held that they cannot examine issues torching 
upon the constitutional rights of the prisoner, such as tljie con¬ 
stitutionality of the statute under which he is charged, or the 
prospect that he will not get a fair trial. 8 


CONCLUSION 

It is respectfully submitted that the judgment dismissing the 
Writ of Habeas Corpus should be affirmed. 

George Morris Fay, 

United States Attorney. 
Joseph M. Howard, 
Assistant United States Attorney. 

Richard M. Roberts, 
Assistant United States Attorney. 

* Dye v. Johnson, No. 322 this term. 

'Pearce v. Texas, 155 U. S. 311; Collins v. Traeger, 27 F. 2d S43 (C. A. 9). 

* Hale v. Crawford, 65 F. 2d 739 (C. A. 1), cert, den., 290 U. S. 674 ; United 
States ex rel Brown v. Cooke, 209 Fed. 607, dismissed 238 U. S. 61^. 
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1 In the United States District Court For The 

District of Columbia 

Habeas Corpus No. 3554 

Louis A. Johnson, Alias Louis A. Kalap, Petitioner 

v. 

W. Bruce Matthews, United States Marshal, respondent. 

[Filed August 12, 1949. Harry M. Hull, Clerk.] 

Washington, D. C.J 
Friday , July 8,1949. 

The above-entitled action came on for hearing on petition for 
writ of Habeas Corpus before the Honorable James W. Morris, 
District Court Judge at 2:30 o'clock p. m. 

Appearances: On behalf of the Petitioner: Philip E. Shapiro, 
Esq. On behalf of the Respondent: Oliver Dibble, Assistant 
U. S. Attorney. 

2 PROCEEDINGS 

The Deputy Court Clerk: Louis A. Johnson, alias Louis A. 
Kalap, petitioner, versus W. Bruce Matthews, United States 
Marshal, Habeas Corpus No. 3554. 

The Court. Will counsel be good enough to briefly tell me 
what the situation is? 

Mr. Shapiro. Yes. If Your Honor please, this petition is 
predicated upon an alleged violation of the due process clause 
of the Fourteenth Amendment by various elected and appointed 
officials of the state of Georgia, in addition to violation of 
Section 2-103 and Section 2-105 of the Georgia State (Consti¬ 
tution, which sections recite the due process clause iof the 
Federal Constitution word for word, and the guarantee of the 
Sixth Amendment for a speedy and public trial. 

Mr. Dibble. If Your Honor please, I hate to interrupt but 
I don’t think it is proper for consideration of these matters on 
a habeas corpus. The only question before Your Hdnor is 

(ii) 
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whether the respondent, W. Bruce Matthews, has legal custody 
of this man. 

The Court. I thought you would tell me what the status 
of this is. 

Mr. Shapiro. I will. 

The Court. Well, do that first. 

Mr. Shapiro. There was an extradition hearing held 

3 yesterday before Judge Bailey because the State of 
Georgia moved for the extradition of the petitioner. 

He granted extradition. 

I begged leave to file a petition for a writ of habeas corpus 
challenging the validity of the holding by the State of Georgia, 
in which the petitioner was held for ten months without trial, 
and during which time an effort was made by the then prose¬ 
cutor and the sheriff to obtain a sum of money amounting to 
$2,500 from the wife of the then-defendant. And great bodily 
harm was done to the defendant in an effort to get him to 
get his wife to obtain this money. 

The Court. Wait just a minute. Do I understand that 
there were extradition proceedings had before Judge Bailey? 

Mr. Shapiro. That’s right, and he granted it. 

The Court. Were these matters gone into? 

Mr. Shapiro. No, Your Honor. The only thing that was 
permitted was the identification of the defendant. An appeal 
has not been taken from that because we had to move on this. 

On the extradition charge, Your Honor, the petitioner was 
identified, and I attempted to prove- 

The Court. Was it shown that there was proof? 

Mr. Shapiro. Yes; everything was in order except counsel 
was not permitted to put on proof as to fugitivity. Judge 
Bailey granted the extradition. 

I then moved to challenge the legality of the holding 

4 by the State of Georgia as a violation of our Federal 
Constitution. 

The writ of habeas corpus is a time-honored extraordinary 
legal remedy to challenge any unconstitutional holding. 

The Court. Any unconstitutional holding? 


Mr. Shapiro. Yes, Your Honor. As a matter of fact, Your 
Honor, if I might cite Leon Johnson versus Dye , decided May 
17 of this year by the Third Circuit Court of Appeals where 
on extradition proceedings before the Governor of the State 
of Pennsylvania this matter went right through to the Supreme 
Court of the State of Pennsylvania. The counsel filed a writ 
of habeas corpus with the Federal District Court of Pennsyl¬ 
vania challenging the holding of the State of Pennsylvania. 
The case went up to the Circuit Court of Appeals and they 
held on a writ of habeas corpus that where a basic and funda¬ 
mental right guaranteed by the first eight amendments io the 
Constitution is violated by a State, that those rights ate in¬ 
corporated by implementation in the Fourteenth Amendment 
to the Constitution. And if I might read just one j short 
paragraph to clarify that statement- 

“While it is true that the Eighth Amendment to the Consti¬ 
tution of the United States limits and was intended to limit 
Federal action, it is the modern view, and, we fdel the 
5 correct one, that where the right protected and guaran¬ 
teed under the Bill of Rights (Amendments One to 
Eight) of the United States Constitution is ‘basic’ and ‘funda¬ 
mental’ to the rights of life and liberty, recognized and guaran¬ 
teed by the Constitution of the United States, then tlje due 
process clause of the Fourteenth Amendment prohibits si state 
from abridging or denying the right in question, (citing leases) 
But in numerous instances the Supreme Court has held that 
where the right invaded by the state is a ‘basic’ and ‘funda¬ 
mental’ one, the due process clause of the Fourteenth Amend¬ 
ment included by implementation those guarantees of tlje Bill 
of Rights.” 

That is my contention here. That while they had thi^ peti¬ 
tioner in their custody for ten months, during which ten months 
three terms of court were held and passed, they didn’t give 
this man a trial; but the elected prosecutor and the elected 
sheriff became a collection agency for the victim of the burg¬ 
lary and sought to obtain $2,500 from the family of this 
petitioner. 


14 


I claim that is a violation of the due process clause. I claim 
it is a violation of their own State Constitution. And the only 
way we can raise that in a Federal Court is by way of a writ of 
habeas corpus, sir. 

Are there any questions that I can answer, Your 
Honor? 

6 The Court. I want you to tell me everything you 
think you should tell me and then I will hear from the 

other side. 

Mr. Shapiro. I think I have said all there is to say. I 
might add that although I anticipate, or rather, although I 
made a great effort to look up the law on this particular ques¬ 
tion it became so obvious to me that the writ of habeas corpus 
was proper in this instance that I negligently, or shall I say 
inadvertently, forgot to bring citations to cite. 

The Court. What was this case in the Third Circuit that 
you mentioned? 

Mr. Shapiro. This was an extradition hearing. The man 
was a murderer who had escaped, as this man did, from jail in 
Georgia. He was then apprehended in the State of Pennsyl¬ 
vania and an extradition hearing was held before the Governor 
and he was ordered extradited. 

Counsel took an appeal, or rather a writ of habeas corpus 
to the State Courts and they upheld it, that is the action of the 
Governor. And so after they had explored all judicial avenues 
in the State they went to our Federal District Court with a 
writ of habeas corpus, and the lower court, the trial court- 

The Court. What I am trying to extract from you is what 
was the issue in the habeas corpus proceeding? 

Mr. Shapiro. That the State of Georgia, Your Honor, 
had violated a basic and fundamental right_guaranteed 

7 by the Federal Constitution. 

The Court. But what was it? 

Mr. Shapiro. Cruel and inhuman treatment—violation 
of the Eighth Amendment. We allege not only violation of the 
Eighth Amendment but violation of the Sixth Amendment. 

The Court. You keep talking about the violation: What do 
you claim? 
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Mr. Shapiro. I claim he was given cruel and inhuman treat¬ 
ment. 

The Court. What do you mean—they flogged him? 

Mr. Shapiro. They flogged him repeatedly, sir. They jkept 
him without clothing; they denied him the privilege of bedjiing. 
They made repeated efforts to get this man to implore his! wife 
to procure $2,500 to turn over to the victim of the robbery, 
and each time he said they had no money they beat himi 

I can tell Your Honor the only way we can test that tere, 
without letting him go to Georgia, is by writ of habeas corpus. 

The Court. How are you going to prove it? 

Mr. Shapiro. By the testimony of the defendant and one 
corroborative witness, and four letters, two of which are signed 
by the Solicitor General, who is now the elected Judge, by the 
way, and one by the sheriff of Erwin County. 

The Court. Did they say they did all this inhuman 
8 treatment? 

Mr. Shapiro. Oh of course not, sir, but they dp say 
that $2,500 should be paid and they demand that $2,500 be 
paid to the victim of the robbery. 

I contend that that interference by an elected official in a 
purely civil matter between the defendant and the victijm of 
the crime, and keeping him in jail through three terms of <j;ourt 
was a violation of our Sixth Amendment to the Constitution. 

The Court. What was he doing, awaiting trial? 

Mr. Shapiro. Apparently so, sir. However, there were three 
terms of court held and three terms of court passed, and |hese 
letters are dated during that period. 

I do not allege, Your Honor, that this money was sdught 
as a bribe or as a promise for leniency. I merely say that these 
people, although they were elected officials, sworn to uphold 
the Constitution, and to perform their duties according t<j) the 
Constitution, kept this man in jail for ten months, during 
which time they tried, as a favor to the complainant i who 
probably is a very dear friend of theirs in that small town, to 
get $2,500.00 to hold him harmless for any damage he may 
have suffered as a result of any alleged violation by this 


man. 


865649 — 49 - 




16 


The question there is, is that a violation of our 

9 guaranties and the Georgia State Constitution guar¬ 
antee that the defendant must have a speedy trial? 

The Court. If he wants recourse to a Federal Court can’t 
he have it there? 

Mr. Shapiro. Yes, Your Honor, he can. 

The Court. Why should this forum undertake to try issues 
where the people that would obviously be witnesses are 
not available? 

Mr. Shapiro. If your Honor please, the only thing I can 
say is that other Federal Courts have held that at least the 
Federal Court of that jurisdiction may inquire into this matter 
and hear the matter. Naturally that does not mean to say that 
the Court must rule in his favor, but they can and should 
inquire into it. In other words, Your Honor, once I have 
shown cruel and inhuman treatment, or alleged it, I have 
already brought this man into Federal Court and protected 
him from going down there again until we have tested the 
constitutionality of that holding. 

The Court. I would be very much more impressed if it 
weren’t for the fact that you have Federal Courts there that 
you can test it in. 

Mr. Shapiro. That’s true, Your Honor. 

The Court. Why couldn’t the District Court for the ap¬ 
propriate district of Georgia be open to him if he has 
rights of a citizen of the United States that should be ob- 

10 served or protected? Certainly they have the means 
at hand to inquire more intelligently into these allega¬ 
tions of ill-treatment than we have here. 

Mr. Shapiro. If Your Honor please, I dislike very much to 
take issue on this thing with the Court- 

The Court. I don’t know about taking any issue with the 
Court. You are trying to tell me what the basis is that the 
Court ought to act on, and I am asking you what I think is a 
perfectly legal question: Why should this Court, if the man 
is held under process that appears to be sufficiently valid by 
this Court, acting through Judge Bailey, as the extraditing 
officer, to say he should be taken back, why should this Court 
inquire into something that can more appropriately be inquired 
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into by a Federal Court in that vicinity, where they can get 
the accurate information pro and con on this? 

Mr. Shapiro. Your Honor, I agree that that is a very logical 
question. 

The Court. What is the answer to it? 

Mr. Shapiro. I am trying to say, Your Honor, that I halve 
here alleged brutality; I have alleged indignities to the person, 
which once alleged should be looked into before he is agdin 
picked up physically and transported to this same authority 
that inflicted that barbaric treatment. 

Now the Court may say, well, there was no barbajric 

11 treatment, but once I have alleged that there is I feel! it 
incumbent upon this Court to at least inquire into tlfat 

question prior to the transportation of this man to the sai|ne 
authorities that I said did that. 

The Court. You say “ought to inquire into it:” I doji’t 
think the Court ought to inquire into anything unless it is in 
position to make a thorough inquiry; unless it is in position to 
make such an inquiry as will reveal what the truth is. And I 
am saying, how can it be said this Court is in position to do 
that nearly so well as Federal Courts that are operating right 
where the bad things that you say took place did take place add 
can be inquired into there? 

Mr. Shapiro. Your Honor, I can’t say any more to you 
except this, that if the precedent of this particular case, add 
others which I am sure Your Honor is familiar with, doesn’t 
hold then I gracefully bow to your decision in the matter. 

I can only say that I feel it would be incumbent upon us 
as a Federal Court to test the allegations before we send him 
back to a jurisdiction which is alleged to have done certain 
things which we- 

The Court. Yes; but he is going to a jurisdiction where 
there is also a Federal jurisdiction. That’s what I am sayidg. 

Mr. Shapiro. I realize that. 

The Court. If he has rights which ought to be pi)o- 

12 tected by a Federal Court, and which he has access to 
and as you say should have access to, why can’t he have 

access to the Court? 
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Mt.’Shapiro. He should; I definitely agree with Your Honor 
that he should, if we can keep him from the custody of the 
State courts. I don’t say that we should not return him back 
to Georgia if we can get him an immediate hearing before the 
Federal jurisdiction there. 

The Court. You know perfectly well if he is taken back to 
the State of Georgia under this writ of extradition which Judge 
Bailey issued he can apply for a writ of habeas corpus in a 
Federal Court there, and the fact that he is in custody is not 
going to keep him from applying. 

Mr. Shapiro. Except for one thing: The man is poverty 
stricken, Your Honor. 

The Court. He can go in in forma pauperis. 

Mr. Shapiro. That’s true but will he be given opportunity 
to do so, Your Honor? 

• The Court. Well, somebody on his behalf can certainly do it. 
Lots of writs of habeas corpus are filed before a man is brought 
into court. That is the object of the writ. 

Mr. Shapiro. Is Your Honor ruling that he won’t hear this? 

The Court. I am not ruling at all; I am asking you on what 
basis you are asking me to make the ruling? 

Mr. Shapiro. I have given you all I have to say. 

13 The Court. Let’s hear from the Assistant United 
States Attorney. 

Mr. Dibble. The Government’s position is that the Govern¬ 
ment here has the legal holding now. The extradition papers 
from the State of Georgia have been ruled to be in proper form 
by Judge Bailey by his granting the extradition. The papers 
make out a prima facie case of fugitivity. The papers make 
out a prima facie statement of law as to what the law is in the 
State of Georgia and what the man is charged with. 

The Court. But he goes a little bit beyond that, Mr. Dibble. 
He says that there is a constitutional defect in the processes 
of the State of Georgia by reason of it being in collision with 
the Federal Constitution in certain respects, namely, they have 
violated his rights; and he cites the action of the Circuit Court 
of Appeals for the Third Circuit holding that an extradition 
process there could be defeated by habeas corpus proceeding 
brought there. Now the question is, is that the law? 
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Mr. Dibble. I am not familiar with the case he is speakjing 
of, but in habeas corpus proceedings on an extradition proceed¬ 
ing it has always been my understanding that the law is 
that the only thing before the Court is a review of what hap¬ 
pened in the extradition proceeding, and at the extradition 
proceeding everything that happened is of record here. 

I don’t think Your Honor can come here in a habeas 


14 corpus proceeding to review the condition under whjich 
this man was committed, and start considering things 
that weren’t before Judge Bailey. In other words, Your Honor 
is being asked to decide that Judge Bailey is wrong, and yet 
Your Honor is being asked to say- 

The Court. I don’t know that I am prepared to go quite as 
far as you go. I think if the man’s constitutional rights have 
been infringed he ought to have some forum in which he cojuld 
assert and establish that. And as I say, the Third Circuit has 
gone pretty far in saying that very thing, and I would be reluc¬ 
tant to say that I wouldn’t inquire into an alleged violation of 
his constitutional rights and shut him off simply because every¬ 
thing on its face was regular; but I am convinced that he pan 
get that very same remedy in a very much more satisfactory 
and reasonable fashion in a forum where he can make that 
inquiry. 

Mr. Dibble. Of course I could answer all those statements 
counsel has made but I think it would narrow down to a matter 
of proof and I doubt if we could prove it with all the witnesses 
in Georgia. 

The allegation about the three terms of court being passed, 
it was partly because of his own counsel being sick. 

The Court. Those things need inquiring into, of course, 
and I don’t think that simply the allegations that have been 


made make it proper for this Court to interfere with the 
15 extradition process. I think that all the more strongly 
because I am convinced that there is a Federal Ccjurt 
in Georgia to which he can have recourse if he is entitled to the 
protection of his constitutional rights under the Federal 
Constitution. 

Mr. Shapiro. If your Honor please, may I just read one short 
paragraph out of this decision? 


i 
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The Coubt. Go ahead. 

Mr. Shapiro. This Court sitting en banc and agreeing 
unanimously said they nevertheless bow to the exigencies of 
the situation; 

* * * “better it be that a potentially dangerous individual 
be set free than that the least degree of impairment of an 
individual’s basic constitutional rights be permitted.” 

The only thing they had here in this whole case, Your Honor, 
was a convicted murderer who escaped, and three convicts who 
were then serving in the Pennsylvania State penitentiary, who 
had served in Georgia. These convicts got up and testified to 
a usual course of brutality which corroborated the petitioner’s 
claim of brutality to him, and yet this Circuit Court of Appeals 
said that they were going to test it, and they released the man. 
They didn’t send him to a Federal Court in the State of 
Georgia; they took it in their hands and they looked it 
16 over and no doubt they must have said, as I said, why 
send the man back to a jurisdiction where there was an 
alleged violation? Let’s test it first. 

If we were to send him to a Federal official so he could exercise 
his rights before a Federal Court, fine; but here we are shipping 
him with a representative of the State of Georgia to the same 
jurisdiction- 

The Court. Oh, but that doesn’t stop him. I have great 
respect for the very eminent and able jurist Chief Justice 
John Biggs that wrote that opinion, and I think it is a very 
striking thought. Under the circumstances here alleged I 
think it would be far more likely to develop what the true 
situation was for the issue to be tried in the Federal Court 
in Georgia; I think that is what should happen. 

The Court will deny the petition. 

Mr. Shapiro. Will Your Honor set an appeal bond? 

The Court. Yes. Let me hear you on that. 

Mr. Dibble. Was there a bond before? 

Mr. Shapiro. Yes; a $5,000 bond and the man is in jail, and 
I want to take an appeal and test whether this should be heard 
here. 
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The Court. Isn’t there a provision of our law that says where 
an appeal is pending from a writ of habeas corpus that tjhe 
custody will not be disturbed? 

Mr. Dibble. Yes, Your Honor. 

19 United States District Court For The District of 

Columbia 

Louis A. Johnson, Alias Louis A. Kalap, petitioner 

v. 

W. Bruce Matthews, United States Marshal, respondent 
Filed July 7,1949. Harry M. Hull, Clerk. 


Habeas Corpus No. 3554 
Petitioner for Writ of Habeas Corpus 

Comes now Louis A. Johnson, also known as Louis A. Kaljip, 
and petitions this Honorable Court as follows: 

1. That the petitioner is now in the custody and control of 
W. Bruce Matthews, United States Marshal. 

2. That on July 7, 1949, the Honorable Jennings Bailpy, 
Judge of this Court, ordered that your petitioner be extradited 
from this jurisdiction to the State of Georgia for trial on the 
charge of robbery. 

3. That on January 5, 1948, your petitioner was arrested 
and jailed at Ocilla, Georgia, on a charge of robbery. That your 
petitioner remained in jail without preliminary hearing, indict¬ 
ment or trial from January 5, 1948, until November 3, 1948, a 
period of ten (10) months, on which latter date he effected his 
escape. 

4. That during his incarceration, three (3) terms of Cotirt 
were held and passed without trial, during which time Solicitor 
General Forehand and Sheriff Paulk, elected officials of that 
Judicial District, expended every effort to obtain the sum of 
$2,500 from the wife of your petitioner, allegedly to recompense 
the complainant witness for his loss, although all property was 
recovered but certain drugs valued at $60.00. 

5. That your petitioner during these months was moved to 
three (3) different jails where he was the victim of cruel, bar- 
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baric, and inhuman treatment, in that, he was most 
20 severely beaten, starved, denied clothing or bedding by 
his jailors, this placing his life and health in grave 
jeopardy. 

6. That the conduct set forth above is violative of the 14th 
Amendment to the Constitution of the United States and 
violative of Secs. 2-103 and 2-105, of the Constitution of the 
State of Georgia. 

Wherefore, the premises considered, the petitioner prays: 

1. That a Writ of Habeas Corpus be issued by this Honorable 
Court, directed to the respondent, W. Bruce Matthews, United 
States Marshal, requiring him to produce the said petitioner, 
Louis A. Johnson, alias Louis A. Kalap, and show cause why 
he should not be discharged from the custody of the respondent. 

Lewis A. Johnson, 

Lewis Kalap, 

Petitioner. 

Philip E. Shapiro, 

Philip E. Shapiro, 

Attorney for Petitioner, 

Denrike Building, Washington, D. C. 

District of Columbia, ss: 

Louis A. Johnson, being first duly sworn, deposes and says 
that he has read the foregoing petition for a Writ of Habeas 
Corpus by him subscribed and the facts stated therein are true. 

Louis A. Johnson. 

[seal] Lewis A. Johnson. 

Lewis Kalap. 

Subscribed and sworn to before me this 7th day of July, 1949. 

Harry M. Hull, 

Clerk, United States District Court 

For the District of Columbia. 

By Edward J. Snazynski, 

Deputy Clerk. 

Let the writ issue returnable July 8, 1949, at 10 a. m. 

July 7, 1949. 


Pine J. 
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21 Habeas corpus 


D. C. Form 10 


United States District Court for the District of Columbia 

H. C. 3554 

. 

The President of the United States of America 

To W. Bruce Matthews, 

United States Marshal. 

Greeting: You are hereby commanded, that the body of 
Louis A. Johnson, alias Louis A. Kalap, by you restrained of his 
liberty, as it is said detained by whatsoever names the said 
Louis A. Johnson, alias Louis A. Kalap, may be detailed, 
together with the day and cause of being taken and detailed, 
you have before the Honorable David A. Pine, Judge of the 
United States District Court in and for the District of Colum¬ 
bia, at the court room of said Court, in the City of Washington 
at 10 o’clock a. m., on the 8th day of July 1949, then and there 
to do, submit to and receive whatsoever the said Judge shall 
then and there consider in that behalf; and have you then and 
there this writ. 

Witness the Honorable Bolitha J. Laws, Chief Justice, United 
States District Judge at Washington, D. C., this 7th day of 
July A. D. 1949. 

Harry M. Hull, 

Clerk\ 

By Anne W. Lydia, 

Deputy Clerki 

22 United States Marshal’s Return 

I 

District of Columbia, ss: 

Received the within writ the 7th day of July 1949, and exe¬ 
cuted same by personally serving the U. S. Marshal W. B. 
Matthews by giving Mr. Charles H. Wood, chief deputy. 

Chas. J. Murphy, M. D., 

U. S. Marshal, 

1300 East Capitol St.\ 
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23 United States District Court for the District of Columbia 

Habeas Corpus No. 3554 

Louis A. Johnson, alias Louis A. Kalap, petitioner 

v. 

W. Bruce Matthews, United States Marshal, respondent 

Filed July 8,1949. Harry M. Hull, Clerk. 

Answer 

Now comes the respondent in the above-entitled proceeding, 
and in obedience to said writ, produces the body of the peti¬ 
tioner at the time and place directed therein and for cause of 
detention respectfully shows that he holds the petitioner under 
and by virtue of a commitment issued by the District Court 
of the United States for the District of Columbia. 

Answering further, the respondent denies each and all of the 
allegations of the petition. 

Wherefore, having fully answered, respondent prays the judg¬ 
ment of the court in the premises. 

George Morris Fay, 

George Morris Fat, 

United States Attorney. 
Oliver Dibble, 

Oliver Dibble, 

Assistant United States Attorney. 
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Habeas Corpus No. 3554 

Louis A. Johnson, alias Louis A. Kalap, petitioner 

v. 

W. Bruce Matthews, United States Marshal, respondent 
[Filed August 3,1949. Harry M. Hull, Clerk.] 

I 

Order 

It appearing that the petitioner is held under due extradition 
process, and that the constitutional questions raised by Ijiin 
can be properly asserted in the courts of the State of Georgia, 
or, if necessary, in the Federal Courts of that jurisdiction, 
It is ordered this 3d day of August 1949 that the writ of habeas 
corpus be discharged and the petition dismissed. 

Jas. W. Morris, 

Judge. 
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25 In the District Court of the United States for the District 

of Columbia 

Habeas Corpus No. 3554 

Lewis A. Johnson, alias Lewis 0. Kalap 

v. 

W. Bruce Matthews, United States Marshal 

[Filed August 3,1949. Harry M. Hull, Clark.] 

Affidavit in Support of Application for Leave to Proceed 
Without Prepayment of Costs 

I, Lewis A. Johnson, alias Lewis O. Kalap, being first duly 
sworn according to law, depose and say that I am the defendant 
in the above-entitled cause, and, in support of my application 
for leave to proceed in said cause without being required to 
prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs 
of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said 
suit or action. 

5. That the nature of my cause of action is briefly stated as 
follows: An appeal of the order of Judge Morris, on July 8, 
1949, dismissing a petition for a Writ of Habeas Corpus attack- 
in the Constitutionality of the petitioner’s incarceration by the 
State of Georgia, seeking the petitioner’s return by extradition. 

Lewis Johnson. 

Subscribed and sworn to before me this 18th day of July 1949. 
[seal] Gye E. Mes, 

Notary Public, D. C. 
Let the defendant proceed without prepayment of costs. 

Jas. W. Morris, 

Justice. 
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26 Notice of appeal, criminal - 

Without prepayment of costs. 

. 

United States District Court for the District of Columbia 
Habeas Corpus No. 3554 

Lewis A. Johnson, alias Lewis 0. Kalap 

v. 

. 

W. Bruce Matthews 

I 

[Filed August 3,1949. Harry M. Hull, Clerk.] 

Notice of Appeal 

Name and address of appellant Lewis A. Johnson, alias Ldwis 
O. Kalap, 503 3d Street NW., Washington, D. C. 

Name and address of appellant’s attorney Philip E. Shapiro, 
Denrike Building, Washington, D. C. 

Offense Petition for Writ of Habeas Corpus filed July 7,1949. 

Concise statement of judgment or order, giving date, and any 
sentence Judge Morris, on July 8,1949, dismissed the Petition 
for a Writ based on the “rule of convenience” and refused to 
hear testimony to support petitioner’s allegations. 

Name of institution where now confined, if not on bail, 
District of Columbia Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

Lewis A. Johnson, 

Per Philip E. Shapiro, 

Appellant. 

Philip E. Shapiro, 

Attorney for Appellant. 

Date: August 3,1949. 

Mailed to Geo. Morris Fay, U. S. Attorney. 
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27 The United States District Court for the District of 

Columbia 

Habeas Corpus No. 3554 

Lewis A. Johnson, alias Lewis A. Kalap, petitioner 

v . 

W. Bruce Matthews, respondent 

[Filed August 9,1949. Harry M. Hull, Clerk.] 

Designation of Record on Appeal 

The Clerk will please include in the record on appeal herein, 
the following: 

1. Extradition Papers, State of Georgia. 

2. Certified copy of docket. 

3. Petition for Writ of Habeas Corpus. 

4. Answer thereto. 

5. Transcript of proceedings on the hearing of writ. 

6. Order of Judge James W. Morris. 

7. Affidavit to support leave to appeal without payment of 
costs. 

8. Notice of Appeal with date of filing. 

9. This designation. 

Philip E. Shapiro, 

Philip E. Shapiro, 

Attorney for Petitioner, 1010 Vermont Avenue NW., 
Washington, D. C., Re 7962 — St. 0359. 

CERTIFICATE OF MAILING 

I hereby certify that a copy of the foregoing Designation of 
Record on Appeal, was mailed this 6th day of August 1949, to 
the Hon. George Morris Fay, United States Attorney. 

Philip E. Shapiro, 
Philip E. Shapiro. 
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